
WHEREFORE, Plaintiff, Liz Randolph demands damages against

Defendants, Banana Don, Jim Quinn, John Doe and EZ

Communications, Inc., jointly and severally, in excess of Twenty

Thousand ($20,000.00) Dollars plus punitive damages, interest and

costs.

COUNT XXIX - INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

~.:, LIZ RANDOLPH, PLAINTIFF
vs.

BANANA DON, JIM QUINN, JOHN DOE
and EZ COMMUNICATIONS, INC., DEFENDANTS

1
~
•,
l

114. Paragraphs 1-3 and 5-113 are incorporated herein by

reference as if fully set forth herein.

115., On January 22, 1988, Defendants Banana Don, Jim Quinn,

and John Doe intentionally, recklessly and maliciously

communicated to hundreds of thousands of listeners of Radio

Station WBZZ that Plaintiff is so promiscuous and has so much

oral sex with so many people that she has a tatoo on her head

that says, "Don't pull on my ears, I know what I'm doing".

116. The aforementioned intentional, reckless and malicious

conduct stated in paragraph 115, said paragraph which is

incorporated herein by reference as if fully set forth herein,

was wholly outrageous and extreme to such a degree as to go

beyond all possible bounds of decency,- and is outrageous and

utterly intolerable in a civilized society.
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117. Due to the aforementioned intentional, reckless and

malicious conduct stated in paragraph 115, said paragraph- which

is incorporated herein by reference as if fully set forth herein,

has subjected the Plaintiff to and she has suffered severe and

damaging emotional distress and anxiety, panic at tacks, severe

headaches, sleeplessness and nausea.

WHEREFORE, Plaintiff, Liz Randolph, demands compensatory

damages against Defendants, Banana Don, Jim Quinn, John Doe and

EZ Communications, Inc., jointly and severally, in excess of

Twenty Thousand ($20,000.00) Dollars plus punitive damages,

interest and costs.

COUNT XXX - NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS

LIZ RANDOLPH, PLAINTIFF
vs.

BANANA DON, JIM QUINN, JOHN DOE
and EZ COMMUNICATIONS, INC., DEFENDANTS

118. Paragraphs 1-3 and 5-117 are incorporated by reference

as if fully set forth herein.

119. On January 22, 1988, Defendants Banana Don, Jim Ouinn,

and John Doe negligently communicated to hundreds of thousands of

listeners of Radio Station WBZZ that Plaintiff is promiscuous and

has so much oral sex with so many people that she has a tatoo on

her head that says "Don't pull on my ears, I know what I'm

doing."
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120. The aforementioned negligent conduct stated in

paragraph 119, said paragraph which is incorporated herein by

reference as if fUlly set forth herein, was wholly outrageous and

extreme to such a degree as to go beyond all possible bounds of

decency, and is outrageous and utterly intolerable in a civilized

society.

121. Due to the aforementioned negligent conduct stated in

paragraph 119, said paragraph which is incorporated herein by

reference as if fully set forth herein, has sUbjected the

Plaintiff to and she has suffered severe and damaging emotional

distress and anxiety, panic attacks, severe headaches,

sleeplessness and nausea.

WHEREFORE, Plaintiff, Liz Randolph, demands compensatory

damages against Defendants, Banana Don, Jim Quinn, John Doe and

EZ Communications, Inc., jointly and severally, in excess of

Twenty Thousand ($20,000.00) Dollars, interest and costs.

COUNT XXXI - INVASION OF PRIVACY

122. Paragraphs 1-3 and 5-121 are incorporated herein by

reference as if fully set forth herein.

LIZ RANDOLPH, PLAINTIFF
vs.

BANANA DON, JIM QUINN, JOHN DOE
and EZ COMMUNICATIONS, INC., DEFENDANTS

I
i

·1
.1

I
~

~

1
l

123. Defendants, Banana

their intentional, reckless,

stated in paragraphs 115 and

Don, Jim Quinn and John Doe, by

malicious or negligent conduct as

119, said paragraphs of which are

.t
I,.
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incorporated herein by reference as if fully set forth herein

gave publicity to the false statements which they uttered as

detailed in paragraphs 115 and 119. Defendants Banana Don, Jim

Quinn, and John Doe I s highly offensive conduct has resulted in

Plaintiff suffering tremendous wage loss which is continuing and

will continue indefinitely, mental anguish, humiliation, pain and

suffering and anxiety, panic attacks, severe headaches,

sleeplessness and nausea.

WHEREFORE, Plaintiff, Liz Randolph, demands compensatory

damages against Defendants, Banana Don, Jim Quinn, John Doe, anc

EZ Communications, Inc., jointly and severally in excess of

Twenty Thousand ($20,000.00) Dollars plus punitive damages,

interest and costs.

COUNT XXXII - INJURIOUS FALSEHOOD

LIZ RANDOLPH, PLAINTIFF
vs.

BANANA DON, JIM QUINN, JOHN DOE
and EZ COMMUNICATIONS, INC., DEFENDANTS

124. Paragraphs 1-3 and 5-123 are incorporated herein by

reference as if fully set forth herein.

125. Defendants, Banana Don, Jim Quinn and John Doe, by

. their intentional, reckless, malicious or negligent conduct as

stated in paragraphs 115 and 119, said paragraphs which are

incorporated herein by reference should have recognized that the

aforement ioned untrue statements would result in harm to the

financial interest of Plaintiff. Plaintiff avers that the

aforementioned conduct of Defendants, Banana Don, Jim Quinn, and

.;,.
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JOhn F3st~r. ·1.Fr~c;.

Alle~heny Countv Fri~on

Employees Independent Union
)11 Fairview Ave.
Glassport,Pa. 15045
67R-6750

Liz!

On behalf of the Prison Employees Union,I thank you for the

opportunity to appear on your Sunday interview show to voice

our stance on AIDS in the prison environment. Your interview

in~ technique was both professional and to the P?int.

You stated that your show reached more people than one

would ima~ine for its time slot. From the response I received

from listeners,I would tend to a£Tee with you. I received as

(, much feedback as I received from previous appearances on the

Pintak,Marshall,Levine(Radio)and Action News Conferance(T.V.)

proerams.which all are in better ratin~s slots. Your audience

contact us in the future.

seems to be very events oriented.

Sincerely,

~/Mt
John Pastor

Also,probably due to the letter and resultant publicity,

I have been placed on the AIDS Task Porce for Alle~heny County.

So I'll keep you posted on its proeress or lack o~

Re£8rdless of the sarcastic on~Air comments of your co

workers,Quinn and whats his name,we feel that you are a most

fascinatin~ and beautiful person. Take care and feel free to

A. C. P. E. I. U.
311 FAIRVIEW AVE.

GLASSPORT, PA 150.dS



AFFIDAVIT

COMMONWEALTH OF PENNSYLVANIA )
) SS:

COUNTY OF ALLEGHENY )

PERSONALLY, before me, a Notary Public in and for said

Commonwealth and County, appeared ELIZABETH NELSON RANDOLPH a/k/a

LIZ RANDOLPH, who being duly sworn according to law deposes and

says that the averments contained in the foregoing Complaint are

true and correct to the best of her knowledge, information and

belief. . ~ _

C::::::-~ .;'i~ ~~:
~/~~_~d>~4'~ '

ELIZABETH NELSON . NDOL~

a/k/a

SWORN TO AND SUBSCRIBED
"";.I

before me this I~I day

of June, 1988.

Wll;7, 3.~{. ;;Ui"I\Y n:auc
PI11UIJI8I. AWGKEIY coum

IIJ COl IS.IIPIIES IIAICI 30. 1991
.....,_,,,A:socIIItae GlIIaCIriII

I-.. ' ...... ,"

:': 'My·:Commi"ss.lon Expires:
" '. . ........

.;- , t ,,\ .' • \l l

"", '

"



CERTIFICATE OF SERVICE

I hereby certify that I have this 13th day of June, 1988

served a true and correct copy of the Amended Complaint in Civil

Action upon counsel for the defendants by hand delivering same at

the following address:

Foster S. Goldman, Jr., Esquire
40th Floor, One Oxford Centre
Pittsburgh, PA 15212-649
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For All Defendants

1 •
2.
3.

If you ~ind for Plaintiff on the issue of
invasion of privacy, indicate which of the
defendants you find liable for invasion of
privacy: . '._

I

.If you find for all Defendants, do not

.complete: (b),: (C?) or (d) below, but go on to
question 4..:.. '~! 'l~'i\.!'''' .•. 0., .•• ~ _..~

(b)

(a)

'. ,

. , -

._-.......

For Plaintiff -2C~----

3. 'On the issue of invasion of privacy, do you find:

Donald Jefferson 'I X.
James Ouinn ..::x:=.
EZ Communications.·--A--

I •

"'--(c) If you find for Plaintiff on'the issue of
inva~ion of ptivncy, indicate the amount of
damages, if any, for which you,find the
Defendants liable for invasion, of privacy:

, •• - c:';" (d) ." .Compensatory damages. if any·: $ ~75o.'"
......:... '; Punitive damages, if any: '. $ I .,il5'O-DO

• . ~_.:I". : , .... ~ •,r
~-'

-'~

---

.'

'.

,_..

'.

"

. " ... 4. __ If you have awarded any damages to plaintiff,
please state the total amount of damages awarded to Plaintiff (

.. _all..issues ~f_you_hav,e-found_.for.:.all~.Defendants.,on..~ll issue:
you should not complete the balance of this form.

. . ~. '. . -.

$/~~ 5'00 ' «)

$ ~f:, 0«>' ,0
,

.
t

\
I

I

--



ATTACHMENT NO.5

G.D. 88-02730

, "
... 'or ,~enuar~ 3G-Fehruary

':'rtdl Jl-,(1~e ~

Hon. John L. Musrnanno

ReJ:'orted by:
Deborah S. Larrno, RP~

Official court r;e~orter

For the Defendants:
~o8ter s. Goleman, Jr., Esq
Meqhan F. Wise, Esq.
~11en Andrascik, r.sq.
Klett, Lieber, Rooney &

Schorlin9
40th Floor
One Oxford Centre
Pittsburqh, FA 15219

C0LSSEL OF ~ECOFD:

For the Plaintiff:
Samuel P. Kamin, ~sq.

Howard ~. Louik, Esq .
Go1aberq & Kamin
1409 Law & Finance Builcinq
Pittsburgh, FA 15219

JLPY TRI~L TR~NSCRIPT

EXCERPT - JURY CF~RGE

IN THE COURT OF CCMMO~ rLE~S OF ALLEGHENY C0LNTY,

vs.

Plaintiff,

De:enc.;l.nts.

copy

COMMUNICAT:O~S, TNC., a
c()!";?Orati0:1,

DONl~D JEFFEP-SON a/k/a
BANANA DON, JAMES QUINN,
JF>?-iEE P.ICPJ\RL8, .Jorm DOE,

ELIZABETh NELSON RAKnOLPli CIVIL DIVI~ION

a/k/a LIZ RtNDOLrE,
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Tuesday, February 13, 1990

12:34 p.m.

(In open court, jury present:)

THE COURT: Ladi.es and gentlemen, you have

been selected and sworn to determine the facts and

render a verdict in this case. As I told you at

the beginning, I will now instruct you as to the

law you must apply to this case.

The law applicable to this case is contained

in these instructions, and it is your duty to

follow them. You should consider them as a whole.

You may not pick out one instruction and disregard

others.

I caution you not to allow sympathy,

prejudice or any emotion to influence you. It is

your duty to base your decision strictly on the

evidence. The evidence which you are to consider

in reaching your decision consists of the

testimony of the witnesses which you heard and the

exhibits which you saw introduced.

You must consider all the testimony of the

witnesses and exhibits, but you must not consider

any testimony or exhibits to which I have

sustained an objection or which I have ordered

COURT OF COMMON PLEAS
COMPUTER-AIDED TRANSCRIPTION
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stricken from the record.

You are here for one purpose and one purpose

alone. That is to discover the truth and apply

the law to the truth as you discover it.

The law requires that I repeat that the

arguments of counsel are not evidence and should

not be considered as such. However, in deciding

this case you should carefully consider the

evidence in light of the various reasons and

arguments which each lawyer presented.

It is the right and duty of each lawyer to

discuss the evidence in a manner which is most

favorable to the side he represents. You may be

guided by the lawyers' arguments to the extent

that they are supported by the evidence and

insofar as they aid you in applying your own

reason and common sense. However, you are not

required to accept the arguments of either lawyer.

The evidence in this case is of two

different types. On the one hand there is direct

evidence, which is testimony by a witness from his

or her own personal knowledge such as something

that he saw or heard himself.

The other type is circumstantial evidence,

which is testimony about facts which point to the

COURT OF COMMON PLEAS
COMPUTER-AIDED TRANSCRIPTION
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existence of other facts which are in question.

The best example I can give to you about that is

the other day we had snow. When you're looking

outside and you're watching it snow, that is

direct evidence. If you go to sleep at night,

your yard is clear, your streets are clear, you

wake up in the morning, you see snow on the

ground, even though you did not see the snow, that

is circumstantial evidence that during the night

it snowed.

Whether or not the circumstantial evidence is

proof of the other facts in question depends in

part on the application of common sense and human

experience. You should recognize that it is

sometimes necessary to rely upon circumstantial

evidence in civil cases.

In deciding whether or not to accept

circumstantial evidence as proof of the facts in

question, you must be satisfied first that the

testimony of the witnesses is truthful and

accurate and, second, that the existence of the

facts to which the witness testified leads to the

conclusion that the facts in question also

happened.

The duty which accompanies that of judging

COURT OF COMMON PLEAS
COMPUTER-AIDED TRANSCRIPTION
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the facts is the duty of appraising the

credibility of witnesses. Obviously you cannot

find the facts in this case based largely upon the

oral testimony of witnesses unless you decide whom

you will or will not believe.

How do you appraise the credibility of a

witness? You do so by taking into consideration

all of the conditions that surround the appearance

of that witness on the witness stand, his or her

demeanor, his or her responsiveness or evasiveness

as the case may be, his or her knowledge or lack

of knowledge of the subject matter at hand, his or

her opportunity for observation and for memory,

his or her interest, if any, in the outcome of the

case, and all other circumstances and details

which ordinary experience dictate are the usual

and common indicators of truthfulness or lack of

truthfulness.

You must not decide the case on which side

has presented the greater number of witnesses or

the greater amount of evidence. Instead you

should decide which witnesses, if any, to believe

on the basis of whether or not the testimony or

evidence is credible.

In deciding which witnesses to believe, it is

COURT OF COMMON PLEAS
COMPUTER-AIDED TRANSCRIPTION
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proper for you to consider whether or not the

testimony of each witness is supported by other

evidence in this case.

You must recognize that it is entirely

possible for a single witness to give truthful and

accurate testimony and that this testimony may be

believed even though a greater number of witnesses

of apparent equal reliability contradict him or

her. The question to decide is not who produced

the most evidence or most witnesses, but which

evidence to believe and on which evidence you will

base your conclusion.

If you determine that there is a conflict or

discrepancy in the testimony, you, the jury, have

a duty to decide which testimony to believe; but

you should first try to reconcile, that is, fit

together any conflicts or discrepancies in the

testimony if you can fairly do so. Discrepancies

and conflicts in testimony mayor may not cause

you to disbelieve some or all of the testimony.

Remember that persons witnessing an incident may

see or hear it happen differently. It's not

uncommon for a witness to be mistaken in his

recollection or his observation of how something

happened.

COURT OF COMMON PLEAS
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If you cannot reconcile the conflicts and

discrepancies, however, it is for you to decide

which testimony, if any, to believe, and which to

reject as being untrue or inaccurate. In making

this decision, please consider whether or not the

conflicts or discrepancies are a matter of

importance or merely some extraneous detail.

Also, consider whether or not it is an intentional

falsehood or merely an innocent mistake.

As I've just stated, it is your

responsibility to assess and weigh the testimony

of the various witnesses. This is equally true

when a witness is an expert witness. You will

recall that Dr. Daniel Buysse and Dr. Joseph

Schachter gave testimony as to their

qualifications as psychiatrists. Also, Dr. David

Orbison gave testimony as to his qualifications as

a psychologist. Further, Fred Honsberger and

Edward Gursky gave testimony as to their

qualifications as experts in the field of radio

broadcasting.

A witness who has special knowledge, skill,

experience, training or education in a particular

science, profession or occupation may give his

opinion as an expert as to any matter in which he

COURT OF COMMON PLEAS
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is skilled. In determining the weight to be given

to his opinion, you should consider the

qualifications and reliability of the expert and

the reasons given for that opinion.

You are not bound by an expert's opinion

merely because he is an expert. You may accept it

or reject it as in the case of all other

witnesses. You give it the weight, if any, to

which you deem it entitled.

In general the opinion of an expert has value

only when you accept the facts upon which it is

based. This is true whether the facts are assumed

hypothetically by the expert, come from his

personal knowledge, from some other proper source

or from a combination of those.

In resolving any conflict that may exist in

the testimony of expert witnesses, you are

entitled to weigh the opinion of one expert

against that of another. In doing so, you should

consider the relative qualifications and

reliability of the expert witness as well as the

reasons for each opinion and the facts and other

matters upon which it is based.

In civil cases such as this one, the

Plaintiff has the burden of proving those

COURT OF COMMON PLEAS
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contentions which entitle her to relief. When a

party has the burden of proof on a particular

issue, her contention on that issue must be

established by a fair preponderance of the

evidence. The evidence establishes a contention

by a fair preponderance of the evidence if you are

persuaded that it is more probably accurate and

true than not.

Put another way, think of an ordinary balance

scale with a pan on each side. On one side of the

scale place all of the evidence favorable to the

Plaintiff. On the other side place all of the

evidence favorable to the defense.

If after considering the comparable weight of

the evidence you feel that the scales tip ever so

slightly or to the slightest degree in favor of

the Plaintiff, then your verdict must be for the

Plaintiff. If the scales tip in favor of the

Defendant or are equally balanced, your verdict

must be for the Defendants.

In determining whether the Plaintiff has

proven her case by a fair preponderance of the

evidence, you should consider all of the evidence

regardless of who produced it. Your result must

be based on the evidence. In reaching a verdict

COURT OF COMMON PLEAS
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you are not permitted to guess or speculate.

The Plaintiff, Liz Randolph, has asserted a

claim for intentional infliction of emotional

distress. To recover under this cause of action,

Plaintiff must prove the following by a fair

preponderance of the credible evidence:

One, that the conduct was extreme and

outrageous; two, that the conduct was intentional

or reckless; three, that it caused emotional

distress; four, that the distress was severe; and

five, that there must be competent medical

evidence to support Plaintiff's claim of emotional

upset.

Liability can only be imposed if the conduct

of the Defendants Quinn and Jefferson is so

outrageous in character and so extreme in degree

as to go beyond all possible bounds of decency and

such as would be regarded as atrocious and utterly

intolerable in a civilized community.

It is not enough that the Defendants have

acted with an intent that is tortious and even

criminal. Rather, if a recitation of the facts to

an average member of the community would arouse

resentment against these Defendants and lead the

average community member to exclaim outrageous,

COURT OF COMMON PLEAS
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only then may liability be imposed.

Liability cannot be imposed based upon mere

insults, indignities, threats, annoyances, petty

oppressions or other trivialities. The rough

edges of our society are still in need of a good

deal of filing down; and in the meantime, the

Plaintiff must necessarily be expected and

required to be hardened to a certain amount of

rough language and to occasional acts that are

definitely inconsiderate and unkind.

There is no occasion for the law to intervene

in every case where someone's feelings are hurt.

The requisite intention which one must display for

liability under this tort is knowledge on the part

of the Defendants that severe emotional distress

is substantially certain to be produced by the

conduct and that the actor desires to inflict

severe emotional distress or acts recklessly in

deliberate disregard of a high degree of

probability that severe emotional distress will

follow. The mere fact that the Defendants know

that the Plaintiff will regard the conduct as

insulting or will have her feelings hurt is not

enough.

In assessing whether or not the Defendants'

COURT OF COMMON PLEAS
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conduct was extreme and outrageous, you may

consider Defendants Ouinn and Jefferson's

knowledge, if any, that Liz Randolph may have been

susceptible to emotional distress by reason of

some physical or mental condition.

Although mere insults are not enough to

impose liability, if the conduct becomes

heartless, flagrant and outrageous, and if you

find the Defendants continued to proceed in the

face of such knowledge by broadcasting comments

about Liz Randolph, you may consider this as

evidence of Plaintiff's claim.

Emotional distress passes under various names

such as mental suffering, mental anguish, mental

or nervous shock or the like. The distress must

be severe enough so that no reasonable person

could be expected to endure it. The intensity and

duration of the distress are factors to be

considered in determining its severity.

A public figure such as the Plaintiff may not

recover for the tort of intentional infliction of

emotional distress without showing that the

comments contained false statements of fact which

were made with knowledge that the statements were

false or with reckless disregard as to whether or

COURT OF COMMON PLEAS
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not they were true.

In order for the Plaintiff to recover on this

claim, the Defendants' reckless or intentional

conduct must have been a substantial factor in

bringing about Plaintiff's injury. This is what

the law recognizes as legal cause.

A substantial factor is an actual real

factor, although the result may be unusual or

unexpected; but it is not an imaginary or fanciful

factor or a factor having no connection or only an

insignificant connection with the injury.

Plaintiff is also claiming that Defendants'

conduct was an invasion of privacy. You are

instructed that the statute of limitations for

this claim is one year. Accordingly, you may not

consider any comments prior to February 1987, and

I believe they include the Caribbean cruise joke,

the Cape Cod vacation comments, the "drove another

one crazy" comments and the reference that the

prisoners at the Allegheny County Jail voted her

Miss Congeniality. These four statements cannot

be considered in this count of invasion of privacy

since they were prior to February 1987.

One who intentionally intrudes physically or

otherwise upon the solitude or seclusion of

COURT OF COMMON PLEAS
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another where her private affairs are concerned is

subject to liability to the other for invasion of

her privacy if the intrusion would be highly

offensive to a reasonable person.

One who gives publicity to a matter

concerning the private life of another person is

subject to liability for invasion of privacy if

there is a statement of fact that is of a kind

that, A, would be highly offensive to a reasonable

person and, B, is not of legitimate concern to the

public.

Conduct which is highly offensive to a

reasonable person is that which a reasonable

person in similar circumstances could be expected

to take with serious offense. Publicity means

that the manner -- the matter is communicated to

the public at large or to so many persons that the

matter must be regarded as substantially certain

to become public knowledge.

If the Defendants gave publicity to a matter

concerning the Plaintiff that placed her before

the public in a false light, they may be liable to

the Plaintiff for invasion of her privacy but only

if, A, the false light in which the Plaintiff was

placed would be highly offensive to a reasonable
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person and, B, the Defendants had knowledge of or

acted in reckless disregard as to the falsity of

the pUblicized matter and the false light in which

the Plaintiff would be placed.

Finally, Plaintiff claims that the on-air

comments made by Defendants were defamatory.

Again, you are instructed that the statute of

limitations for defamation is also one year.

Accordingly, you may not consider any comments

made by the Defendants prior to February '87; and

again, they include those same four. They cannot

be considered for the count of defamation.

In an action for defamation, Title 42 Section

8343 of the Pennsylvania statute requires

Plaintiff to prove the following by a fair

preponderance of the credible evidence:

One, the defamatory character of the

comments; two, their broadcast by the Defendants;

three, their application to the Plaintiff; four,

the understanding by the listening audience of

their defamatory meaning; five, the understanding

by the listening audience of them as intended to

be applied to the Plaintiff; and six, that as a

result of the comments, Plaintiff was damaged.

Because this case involves the alleged
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defamation of a public figure, Plaintiff must also

prove that the Defendants broadcast the defamatory

comments with actual malice. We'll define this

shortly. The burden of proof, however, for actual

malice is different from the burden of proof for

the other elements. Actual malice must be proved

by clear and convincing evidence.

To satisfactory the clear and convincing

evidence standard, the Plaintiff must show actual

malice by the Defendants with proof that is free

from serious or substantial doubt. Clear and

convincing evidence is proof that establishes in

your mind that the proposition at issue is highly

probable or highly likely, not just probable or

likely.

Clear and convincing evidence is that which

is so clear, direct, weighty and convincing that

it enables you to come to a clear conviction

without hesitancy. In other words, clear and

convincing evidence requires proof of greater than

a fair preponderance of the evidence but less than

beyond a reasonable doubt, as would be required in

a criminal case.

In determining whether the Plaintiff has

proved her case, you should consider all of the
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